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THE OBVIOUS REASON for inclusion of a miscel- 
lany chapter in any collection of writings is to offer there a number 
of topics not treated elsewhere. The writer finds no rule governing 
the magnitude of the topics that may be classed as "miscellany" and 
has, therefore, used only the test of whether a topic considered for 
miscellany has been included elsewhere in this issue. The legal prob- 
lems involved in the regional library movement meets this inclusion 
test as do two perennial problems of library administration-those 
concerned with the library practice of checking brief cases and books 
of out-going patrons, and those concerned with library responsibility 
for safe maintenance of the library premises. 
For many years librarians have dreamed of providing library service 
on a regional basis. Now these dreams are materializing in the form 
of permissive legislation for library units that make library service to 
regions possible. In some parts of the country, these permissive laws 
have been acted upon and various patterns of regional library service 
are in operation. No attempt will be made to describe these patterns 
in this brief chapter. The two references cited l j 2  discuss both the 
patterns now possible under existing state legislation and the larger 
units for library service to regions that are still to be realized. For the 
most part, the reader must be left to these works for information on 
the forms library regionalism may assume. This miscellany chapter 
is concerned solely with possible legal problems that may arise 
through the establishment of new units of government or the combina- 
tion of already existing ones in the quest for extended library service. 
The units of government which are seen as presenting legal prob- 
lems are the library district and certain forms of multi-government 
combinations for offering library service. For the present, the multi- 
government units are limited to a combination of counties, parts of 
counties and municipalities, but if the present trend to library region- 
Miss Coonan is Law Librarian and Assistant Professor of Law, University of 
Maryland School of Law. 
Miscellany 
alism continues the proposed multi-state units may become a reality. 
Let us consider first the library district. For discussion purposes it 
is composed of the ingredients the library planners envision-several 
counties, parts of counties, a number of small towns, and a large 
municipality. All these are located in a single state. Such a district 
will be, under law, a distinct governmental unit, separate from the 
county and municipal government units whose residents it provides 
with library service. I t  will in no way be coordinated with or responsi- 
ble to them. 
This unit of government, set up for the sole purpose of giving 
library service, may provide this service by making use of existing 
libraries within its sphere. Some of these may become branches or 
stations of the new district library and one of them may be its head- 
quarters of operation. The personnel in these old, or any new library 
branches, must obviously become employees of the new government. 
Overnight, those who once were employees of X county and Y muni-
cipality will change their government employer. The buildings which 
housed these employees in carrying on their library operations should 
probably also be subject to control of the new district. 
Considering the buildings first, are there any possible legal compli- 
cations to their conveyance to the new district? In the case of a 
municipal library, it may well be that the site for it was secured by 
gift to the municipality. The terms of this gift will determine whether 
this site is property which the city can convey to another unit of 
government, even though the donor's purpose in giving it was that 
the people living in his area might have library service. Courts are 
zealous in preventing any interference with a donor's intentions for 
use and disposal of his gift, and heirs are equally zealous in claiming 
their right to reversion of property when terms of their ancestor con- 
cerning it are not complied with. I t  may require the decision of a 
court to convey a municipal library building to the district govern- 
ment and courts in various states differ as to their powers to mitigate 
hardships and even miscarriage of the donor's intent when certain 
legal phrases are used in conveyances of land. 
Now turning to the employees, let us consider some of the legal 
problems their change of employer may create. In this modern day, 
a large proportion of municipal and county government employees 
are civil service employees under the sysbem of the government 
which employs them. They are frequently members of a retirement 
system which, particularly in case of the municipalities, may be a 
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highly beneficial one and one which has not been integrated with the 
federal social security system. When employees under such systems 
are transferred to a library district what happens to their vested rights 
in the retirement system of the government unit by which they were 
formerly employed? Can they be divested of these involuntarily? How 
will it be made possible for those who have completed disability re- 
quirements under retirement systems to retain them? What will happen 
in regard to their years of service under their former governmental 
employer? Are those library employees who come within the defini- 
tion of extra-hazardous employment still protected under the pro- 
visions of the State Workmen's Compensation Law if the new library 
district is not enumerated among the government units affected? 
The liability of this new form of governmental unit may differ from 
the liabilities of other forms of government. Eugene McQuillin in his 
work on municipal corporations comments on the distinction between 
tort liability of municipalities and these district type governments, 
stating that the general rule is that they are not liable for torts unless 
made so by ~ t a t u t e . ~  There are decisions, however, which extend the 
district government's immunity even to the situations in which a 
statute does exist. A Minnesota school district was given immunity 
from negligent operation of the district school bus even though the 
bus carried liability insurance as authorized by ~ t a t u t e . ~  In view of 
the automotive activities of a regional organization, such views and 
decisions may be of special interest and pertinence. 
The multi-county unit for library service is established by vote of 
the residents of the combined counties. This vote creates no union 
of the county governments. They continue to go their separate ways 
except in so far as library service is concerned. The unit is governed 
by a single library board with representatives from all counties con- 
cerned or by separate county boards. In this discussion the multi- 
county unit is envisioned as being a combination of counties all within 
one state. This avoids many complicated problems of inter-state 
complexity. 
Since these counties are joined only for purposes of library service 
and their government units remain distinct and intact, who is the 
employer of the once county employee? Presumably, the multiple 
county library board or boards. There are a number of counties which 
have civil service laws and in such counties library employees would 
be covered by them. When counties are joined for this library service 
project, are their library employees detached from county civil service 
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systems, and if so, what are the civil service law procedures for such 
detachment? Is the county library agency in which the multi-county 
employees were formerly employed terminated? If so, in what 
manner? And what are the remedies, if any are desired, for the former 
county library employee? 
Concerning the buildings used in this multi-county operation, does 
their ownership remain with the individual county? If they do remain 
the property of each county, what about the tort liability for accidents 
taking place on these county premises? Who may the injured party 
sue and who will pay his damages, if such be allowed? Will it be the 
county government which owns the library building or the multi- 
county unit for whose benefit the building is operated? 
What are the powers of the government units that are within the 
area of this multi-county library region over the library organization? 
If the library organization wishes to construct a building within the 
jurisdiction of a municipality inside its borders, must this building 
conform to the building, plumbing, and zoning laws of the munici- 
pality? What of other laws of the municipality, such as a Fair Em- 
ployment Practice Act? Must the library unit comply with its pro- 
visions? 
Up to this point, the multi-state library unit has been avoided and 
the library district has been confined within a single state but library 
planners anticipate multi-state library units and library districts that 
will cross state borders. The legal complications inherent in such or- 
ganizations seem numerous. Who is the employer in such a giant 
Unit? If it is the Unit, how will its laws be determined? What insur- 
ance law will apply when insurance companies deal with it? There are 
no federal laws as to insurance contracts. The state insurance laws 
control and these are widely different. Some states forbid contrac- 
tual limitations on the time within which suit can be brought to less 
than two years. In other states insurance laws have no such protective 
limitation. In the multi-state Unit how will it be decided which of 
several state insurance laws will prevail? Who has the power to arrive 
at such an inter-state matter? 
What happens when two state workmen's compensation laws are 
applicable to a situation? This could easily happen in the multi-state 
unit. An employee of the unit could be taken into service for the unit 
at its headquarters in Georgia and could be working at a Tennessee 
library, that was part of the unit. If injured while at that library, there 
are court rulings that hold he could claim and recover benefits under 
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the workmen's compensation laws of both states, Georgia where he 
entered into employment and Tennessee where he was working when 
i n j ~ r e d . ~This some courts say is no more incongruous than collecting 
under two insurance policies.6 A like minded court could cause heavy 
damages to a multi-state agency. As workmen's compensation laws list 
the driving of all sorts of cars, trucks, etc. as extra-hazardous employ- 
ment and include all those who are helpers in the project as entitled 
to coverage, the administrators in multi-state units are likely to have a 
lengthy list of employees who are eligible for double workmen's 
compensation. 
While we were given a choice of only two state laws above, we 
can find a wider choice of state laws which may apply in the case of 
tort law. Suppose for a moment that a library district is composed of 
parts of Maryland, Virginia, and the District of Columbia. The driver 
of a pickup truck of the unit starts out from its Maryland head- 
quarters with bad brakes at the time of his departure. As he drives 
through the District of Columbia en route to the Library of Congress 
for some books, his brakes fail and a pedestrian is injured. The 
pedestrian is taken to his home in Alexandria, Virginia, where he dies. 
Under conflict of laws and rules applicable in tort cases, the court 
might apply the law of Maryland as the place where the cause of the 
accident occurred (bad brakes); the law of the District of Columbia 
where the accident occurred; or the law of Virginia where the cause 
took effect (death). Maryland and Virginia have different rules as to 
tort liability and the District of Columbia is governed by Congress 
and would possibly be under the federal rule which has abolished 
government immunity from tort liability by statute. 
Having rattled the skeleton of that legal bug-a-boo, conflict of laws, 
it is a pleasure to turn to the living frame of the library attendant who 
performs the duty of checking the brief case or armload of books of 
the exiting library patron. Regretfully, it must be concluded that he 
too can create legal problems. 
This writer has not been able to find a case involving the book 
checking activities of a public library. However, a leading case in- 
volving the checker in an A & P store7 may have bearing on the 
library checking practice. The A & P store in question was a self-
service establishment. A lady with a shopping bag attempted to pass 
its checking counter without submitting her shopping bag for inspec- 
tion. The checker insisted that she halt. The momentary enforced 
detention required for the checking process resulted in her recovery 
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in court in an action for false imprisonment, despite the store's plea 
that checking procedures are necessary and justifiable in conduct of 
a self-service business. The court refused to consider business neces- 
sity a justification for amending legal rules protecting individuals 
from wrongful detention, although its opinion indicated the store's 
checking process was unobjectionable so long as the customer sub- 
mitted to it voluntarily. ( I t  is noteworthy that some courts have held 
contra to this case, permitting the storekeeper to detain a suspected 
thief for a brief interval in order to investigate. In Collyer v. S. H. 
Kress G CoS8the court so held. This California case, like most cases 
read, deals with shoplifting and the store's checking procedures were 
not involved. ) 
Is there anything in the nature of the library that would give its 
checker privileges the grocery checker was denied? The library is a 
public institution. Its collection belongs to the public. Its activity is 
one of lending books, not selling them. 
A statement by a well known modern writer and teacher of the 
law of torts may produce the justification for the library checker. I t  
will, in any event, be a point of departure for other problems that 
may develop through the book checker. The statement appears in a 
discussion on "Defenses to Intentional Interference with Persons or 
Property" as follows: "'Privilege' is the term used to indicate that 
conduct which, under ordinary circumstances, would subject the actor 
[person] to liability, does not result in liability in the particular case."g 
The author explains that the reason for granting the "privilege" to 
do what others cannot do may be that the public interest requires it 
and he goes on to warn that "privilege" is limited to conduct to which 
the other party "consents." Examples given include a patient who 
consents to have a baby tooth root pulled and whose dentist pulls a 
sound tooth. The dentist is held liable. 
With the A & P Company statements and this tort authority as a 
background, let us raise some questions as to the checker: (1 )May 
the checker insist on the "privilege" of checking the patron's books if 
the patron refuses to surrender them for checking? (2 )  If the checker 
halts the patron against his will because he suspects theft of some of 
the books he is carrying, is the checker committing a false imprison- 
ment? ( 3 )  If the patron does surrender the books, to what sort of 
action concerning them has he consented by act of turning them over? 
The decision in the A & P Company case could provide an answer 
to (1) and ( 2 ) if the library were a private store selling its books 
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rather than a public institution lending books belonging to the public. 
Since it is the latter, will these distinguishing characteristics of the 
public library persuade the courts to waive the legal rules concerning 
detention of individuals, which rules they have refused to waive in 
the case of a business establishment? Wili they consider that the 
public interest requires that the public library have the "privilege" 
to detain the unwilling patron in the course of its checking pro- 
cedures? 
AS to ( 3 ) , suppose the sign on the checker's desk reads, as it does in 
some public libraries, "To prevent error, please, show ALL books," 
and a patron, reading this sign, turns over the books he is borrowing 
together with a valuable book of his own which he is carrying to a 
book dealer. The checker accidentally drops it and it is damaged. IS 
there any liability incurred? Was the patron's consent limited to 
checking, and not for the damaging of his volume? Is this a case of 
the dentist and the wrong tooth, or will the court apply the so-called 
"assumption of risk" doctrine and say the patron should not have 
surrendered his valuab!e book despite the sign? 
Let us suppose a lady patron loaded with her marketing and ready 
to board a bus in front of the library, drops in to borrow some books. 
While at  the charge-out desk she takes advantage of a free hand and 
extracts a five dollar bill from her purse. This she sticks in one of the 
volumes she is borrowing so that it will be  handy when she wants to 
board the bus. Forgetting, this action, she turns the book and its 
contents over to the checker who ~ i e l d s  to temptation and extracts 
the bill. Is the library liable for the stolen money? Courts are divided 
as to whether "consent" can be given for a criminal act. They also 
question whether an employer can be held liable for the act of an 
employee when it is a crime, since it is difficult to class committing a 
crime as "within the scope of the employee's employment" and this is 
one of the tests of an employer's liability. 
Another problem of interest is that of liability for the condition 
of the library premises. The question of whether a county or municipal 
government has immunity from liability for its torts is the point at  
issue here. I t  nlay also be raised as to the library's liability for the 
checker's torts. 
I t  is generally held that county and municipal governments have 
immunity from liability for their torts. This rule, however, varies 
throughout the jurisdictions. The theory behind the rule is a combina- 
tion of "the king can do no wrong" and the feeling that government's 
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money is a "trustn for the people and should not be dissipated to 
individuals. In modern times, there has been a noticeable trend away 
from government immunity and some states have statutes waiving it 
as to government vehicles, buildings, etc. Where such statutes exist 
government torts are dealt with in precisely the same way as civil 
wrongs of corporations and persons. 
In the case of torts of municipalities it is common to determine 
liability according to the activity in which the municipal government 
is engaged. Cities are considered to be dual persons, part municipal 
corporation and part government. When a city is performing a func- 
tion any corporation could perform, such as garbage collection, it is 
held liable for wrongs connected with this activity. When it is per- 
forming a function only government can perform, such as conducting 
schools, it is given immunity in its performance of this function. 
Where such distinctions are made, libraries would benefit from them 
except when the library is not performing its function as a library. 
Obviously, there can be disagreement as to when the library is, or is 
not, functioning as a library. 
1. What is the status of the occupants of the library quarters leased 
to a learned society or a state agency, and that of the persons who 
come to the library premises to do business with them? Is the library 
performing a library function as to these persons, or is it a landlord 
as to them and they a tenant and tenant's visitors as to the library? 
If it is the latter relationship, has the library lost its government im- 
munity and may it be held liable for a landlord's duty to keep his 
premises safe for his tenants and their visitors? 
2. Has the library more responsibility to persons who come to its 
auditorium to attend a public function there than to its patrons? A 
Massachusetts court has made a distinction between an injury caused 
by negligence of city employees who were shoveling snow off the 
roof of the City Hall and an injury occurring when the city failed to 
light a stairway in the City Hall when a public entertainment was 
being held in one of its rooms. The court said the snow removal was a 
governmental function and the city was not liable for injury resulting 
from it and permitting a public entertainment in one of the city hall 
rooms was a corporate function and the city was liable for injury 
resulting from it.lo 
3. If this public function decision would apply to the injuries 
sustained by those who attend functions in the library auditorium, 
what about the member of the local chapter of the Special Library 
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Association who comes to the library to attend a chapter meeting? 
It  is held in the staff lounge. In what capacity is the S.L.A. member 
present in the library? This will be a factor in determining the li-
brary's responsibility to her. Is the library in the capacity of a library 
in respect to her, and what is she in respect to the library? 
The learned teacher of tort law, quoted earlier in this chapter, 
would say a person who is privileged to enter on land by virtue of its 
owner's consent is a "licensee" and the owner is under no obligation to 
make the premises safe for his reception. He would explain the 
owner's only duty is to avoid injuring the licensee in carrying on his 
(the owner's) activities and to warn him of dangerous conditions 
on the premises if he knows of them.ll Remembering these words, is 
there a distinction in library responsibility if the S.L.A. member is 
injured because the library stairs are not well lighted? If she is run 
into by a janitor with a book truck? If she is not warned that the 
elevator is in unsafe condition when this condition is well known to 
the library? 
4. What is the library responsibility for maintenance of its premises 
to the tramp, or vagrant, who comes to the library in search of shelter? 
If it can be established that he is in the library for this purpose (per- 
haps by his having stowed away for the night), is he a trespasser as 
to the library? And if so, what is the library's duty toward him? In 
terms of tort law, the only duty owed a trespasser is the duty not 
to wantonly harm him and not to be guilty of such gross negligence 
toward him as to constitute wanton harm. What will constitute such 
gross negligence and wanton harm on the part of the library? 
References 
1. Joeckel, C. B., ed.: Library Extension: Problems and Solutions. (University 
of Chicago Studies in Library Science) Chicago, University of Chicago Press, 
1946. 
2. Schenk, Gretchen K.: County and Regional Library Development. Chicago, 
American Library Association, 1954, 
3. McQuillan, Eugene: The  Law of Municipal Corporations. 3d ed. Chicago, 
Callaghan, 1950, Vol. 18, p. 142. 
4. Rittrniller v. School Dist. No. 84, 104 F. Supp. 187 (1952). 
5. Anderson v. Jarrett Chambers Co., Inc., 210 App. Div. 543, 206 N.Y.S. 458 
( 1924). 
6. Rounsauille v. Central R. Co., 87 N.J.L. 371, 374, 94 Atl. 392 ( 1915). 
7. Great Atlantic h. Pacific Tea Company v. Smith, 281 Ky. 583, 136 S.W. 2d 
759 (1939). 
8. Collyer v. S. H. Kress G Co., 5 Cal. 2d 175, 54 P.2d 20 (1936). 
Miscellany 
9. hosser, W. L.: Handbook of the Law of Tods. 2d ed. St. Paul, West Pub-
lishing Co., 1955, p. 79. 
10. Kelly v. City of Boston, 186 Mass. 165, 71 N.E. 299 (1904). 
11. Prosser, op. cit., p. 445. 
ADDITIONAL REFERENCES 
Sturnberg, G. W.: Principles of Conflict of Laws. 2d ed. Brooklyn, Foundation 
Press, 1951. 
